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("if) Name and Address of the
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#l? fazfl-sr tsrihr srgra mar? at ag<rs?gr a vfa zrnffaR aaTg ·q
srf@elant#taftsrrargiwra7grmmar&, #ar faet an2rhfagtmar?
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) aft saa tasrfenr, 1994 Rt ear saa #fa aarg mgtiatgitrtt
sq-rt eh qr r«pm ah siafagtrw 3raaa ftRa, rdat, fa int«r, Isa fasts,
frif, sflarl ar, iarf, ,rt fum: 110001 cfTT" <ITT" \lfl,TT~:-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Str~et, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(efi) 4fama Rtzf aa \lfq" -o;m ~I f.-l 91 I :Z ffi -?f fcnm '4-1 o:s 171I ZIT 3FI 91 I :Z© I~ if ~ fcnm
ssrr a? sssrr kra gqmfi, zffr rs(rtrwarzagflear
atftsosrr gtmaftvar hau g& gt

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse· or to another factory or from one warehouse to another ~~qurse

CEN?

of processing of the goods in a warehouse or in storage whether · . · ;in a
warehouse. j

E e
'J'J
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("€f) +tr hagft ugr7?gr if f.-l 4 rRI a +:rIBTrmt faffr au?tr greena? a1a 1R
srrar rashReamuRtr?aft rg nr#rt fffaa ?

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(cf) 3if@r 3uraa Rt surer geeswrath Ru stst#Re m;:;:rt +&?sitd s?r itz
mu vi far h ga1Ram srzgmn, srfta "Cfffur cfl' rn 1R ~ GfN if l7fif~ ('if 2) 1998
mu 109 arr fRg fag ·gz

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ~~~ (ar:fu;r) R4l-!lclffi, 2001 a fur 9 a siaia fferin <g-8 if ir
>ffit"4T if, miTTf aITT:!/T % >lfct aITT:!/T faf2atafl fa (4i<-!-aITT."!/T 1:!,ci' ar:fu;r aITT:!/T clTT- il°-ir
fat ah rr 5f saa far star argql suh arr arar < #r er gff a sia«fa mu 35-~ if
feffaRt ahrat h «gr arretnz-6 4rat ft >ifct flafe

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from tl?-e date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfasr sear ah arraztirm u# re sq? r 3mam@tatst 20o/- fl@nanRt
rgtszi iaq v4aa star gt at 1000/- RtRt nan tr srqt

The revision application shall be accompanied by a fee of Rs.200/- where the
amou_nt involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

flr gea,hrstar greaviaara aflhr +ntzntf@awTah TR@sf­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~~~~. 1944clTT"mu35-m/35-~%alcflfcr:-
under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) aRRa qRa aarg erz h srarar clTT- ar:fu;r, srht amtfar gees, ht
star greea qi armaft +znrf@raw (Ree) Rt qr 2Rlr flfa, zrarata 2nd -i:mrT,

<il§l-llffi '+!qrf, 3ftRc!T, ffi~, 31€fl-!~l<itl~-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in ~1,fru::pl{~~e in form EA-
3 as prescribed under Rule 6 of central Excise(Appeal) Rf$s;-24kg shat be
accompanied agamst (one which at least should be a:?_gpm~f}~~~i,\a fee of
Rs.l,00?/-, Rs.5,000/- and Rs.10,000/- where amount of d~y ft~-~al~~1fJdemand /
refund Is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac res}eoelytijhe for of
crossed bank draft m favour of Asstt. Reg1star of a branc~ ~~:~,mate public
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) af?zsrin&qrstitmrragr ?hr ?t r@ts npgr# fuRr mr @ratsrg
tr ftsr z zr k@ta gu sf f far t mrfa4 a fu zrnfnfa sf«ft
+naff@)awrRt vs srfta qrh{trarcRt um zmaaPhu sarara

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwitJ:?-standing the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the ·case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) ·Irrrca sf@erfar 1970 r ti1fa Rt s{ft -1 h siai feafRa f@u4ur
smear at qanr zrenfetfa faufa f@gar k 3mar r@)a Rt uaRaus 6.50 ht ma +1r4r
gra feae arrgt arfe@

One copy of application or 0.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under­
scheduled-I item of the court fee Act, 1975 as amended.

(5) l iif@amtt firwrma cITTt" fr1w <ITT" 3lll: m ant zaaf#a fnsarst mm
qeea, htrsnrar grem qiaa a{Rturn1f@a (aufaRi) f.:rn:r, 1982 ffe
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tr gear,ht srar gr«enz ataaft rrrnf@aw (Ree) uh 1fa aftatr
ii cficfolJf!i◄I (Demand) 'C;ci" ~ (Penalty) cfiT 10% Tf 'lfm#a afarf ? zaif, srf@mag 'lfm
10~~ t1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

ah{hrsir green sichara eh siasfa, gr@ zyrr 'cficfolj" <ITT" 1=fiiT (Duty Demanded) I

(1) is (Section) 1 lD %a@"f.tm\tcrufu;
(2) far+@z3fezR(fr;
(3) me~~ t f.:8n:r 6 % a@"~ ufu1

rz pfsa'faa'gag& ;;rm <ITT" wr,=rr iv an' a7faah f@u pf grar KITT

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) zr zsrr afsfluf@aw ah am wzi gr«ca srerar gr«can r au f@a1Ra Bill l=lW feITT!: l'fCl;gen 10% {nanstgtha au fafa.a gt aa ave#10% gal T <ITT"m 'fr!im t1
In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty · • ,.,,~:-in dispute,
or penalty, where penalty alone is in dispute." ~~

~·~
;..w.
. A.,
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F. No. GAPPL/COM/STP/2318/2023

3741fez1 3IT?/ ORDER-IN-APPEAL

The present appeal has been filed by Mis Sureshbhai Laxmanbhai Chaudhary,

Opp. Dudhsagar Dairy, Highway, Mehsana, Gujarat-384002 [hereinafter referred to

as "the appellant"] against Order in Original No. AHM-CEX-003-JC-SP-012-22-23

dated· 02.02.2023 [hereinafter referred to as "the impugned order"] passed by the

Joint Commissioner, CGST & Central Excise, Gandhinagar Commissionerate

[hereinafter referred to as "the adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant were holding PAN No.

ACUPC7803K and were not registered under Service Tax. As per information in

respect of unregistered taxpayers received through preventive section, it was

observed that during the period F.Y. 2016-17, the appellant had earned substantial

service income but had neither obtained· service tax registration nor paid service tax

thereon. Accordingly, in order to verify the said discrepancy, the jurisdictional Office

issued letter dated 17.09.2021 and email dated 25.08.2021, 17.09.2021 & 02.10.2021

to the appellant calling for the details of services provided during the period F.Y.

2016-17. However no reply was submitted. Personal Hearing for Pre-SCN

Consultation was fixed on 21.10.2021 but they did not appear. However, they had

submitted that they were carrying out the transportation milk, which is an exempted

service. The jurisdictional officers considering the services provided by the appellant

during the relevant period as taxable under Section 65 B (44) of the Finance Act,

1994 determined the Service Tax liability for the F.Y. 2016-17 on the basis of value

of 'Sales of Services' under Sales/Gross Receipts from Services (Value from ITR)

and Form 26AS as details below:

Sr. Period Differential Taxable Value as Rate ofService Service Tax
No. (F.Y.) per Income Tax Data (in Rs.) Tax incl. Cess payable but not

paid (in Rs.)
1. 2016-17 3,63,88,070/­ 15% 54,58,211/­

3. The appellant was issued Show Cause Notice No.

GEXCOM/ADJN/ST/ADC/1380/2021-ADJN dated 22.10.2021 (in short SCN)

proposing to demand and recover Service Tax amounting to Rs. 54,58,211/- under

proviso to Section 73 (1) of Finance Act, 1994 along with interest under Section 75

of the Act. The SCN also proposed imposition of penal,, " s77(1)(a),

Section 77(1)(c), Section 77(2) and Section 78 of the Fi/a;,
; o
E.., ~

f -~Page 4o 11- .<
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F. No. GAPPL/COM/STP/2318/2023

4. The said SCN was adjudicated vide the impugned order wherein :

s Service Tax demand of Rs. 54,58,211/- was confirmed under Section 73(1) of the

Finance Act, 1994 alongwith interest under Section 75 ofthe Finance Act, 1994.

• Penalty of Rs.10,000/- was imposed under Section 77(1)(a) dfthe Finance Act,

1994.

1B Penalty ofRs.10,000/- was imposed under Section 77 (1) (c) of the Finance Act,

1994.

• Penalty of Rs. 10,000/- was imposed under Section 77(2) of the Finance Act,

1994.

• Penalty of Rs. 54,58,211/- was imposed under Section 78 (1) of the Finance

Act, 1994 with option for reduced penalty in terms of clause (ii).

5. Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

► The appellant was providing transportation services in the name of Mis. Astha

Excel Services as a transporter ofmilk by road. Being transporter, the appellant

was liable for service tax as under:

• Goods transport freight for single consignee up to Rs.750 and for single

vehicle up to Rs.1500 is exempt.

• Goods transpmt Agency has been defined as "any person who provides

service in relation to transport of goods by i·oad and issues consignment

note by whatever name called."

• Service tax has to be paid only on 25% of the gross amount paid to the

Goods Transport Agency. For gross amount, octroi is not taken in

account.

• The tax is payable on reverse charge basis by consignor or consignee

who ever pays the freight, if the consignor or the consignee is factory,

registered society, co-operative society, registered dealer, body

corporate, partnership firm, LLP and association ofpersons.

• If the goods transport agency has charged service tax then no service tax

is payable by consignor or consignee.

Page 5 of 11
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>» They contended that the transporter was liable for service tax @25% on the

value of service provided and also the value on which the service recipient had

not paid service tax under RCM provision.

>» They further submitted that Serial No 21 of the Notification No 25/2012 dated

20.06.2012 provides for an exemption for services provided by Goods Transport

Agency, by way of transport of goods carriage. The department has not taken

into factual details that the appellant was providing exempt service as per serial

no. 2l(d) of Notification No.25/2012-ST dated 20.06.2012 and raised the

demand which is not justifiable at all.

► They relied on the following judgements ofHon'ble Tribunals:

• 2013 (31) S.T.R. 673 (Tri. - Bang.) IN THE CESTAT, SOUTH ZONAL BENCH,

BANGALORE S/Shri M.V. Ravindran, Member (J) and P. Karthikeyan, Member (T)

REGIONAL MANAGER, TOBACCO BOARD Versus COMMR. OF C. EX., MYSORE

• 2010 (20) S.T.R. 789 (Tri. - Mumbai) IN THE CESTAT, WEST ZONAL BENCH,

MUMBAI Shri Ashok Jindal, Member (J) ANVIL CAPITAL MANAGEMENT (P) LTD.

Versus COMMR. OF S.T., MUMBAI

• 2010 (19) S.T.R. 242 (Tri. - Ahmd.) IN THE CESTAT, WEST ZONAL BENCH,

AHMEDABAD [COURT NO. II] Shri Ashok Jindal, Member (J) COMMISSIONER 0

SERVICE TAX, AHMEDABAD Versus PURNI ADS. PVT. LTD.

• 2009 (16) S.T.R. 63 (Tri. - Chennai) IN THE CESTAT, SOUTH ZONAL BENCH,

CHENNAI Ms. Jyoti Balasundaram, Vice-President and Shri P. Karthikeyan, Member

(T) SIFY TECHNOLOGIES LTD. Versus COMMISSIONER OF SERVICE TAX,

CHENNAI

• 2013 (30) S.T.R. 62 (Tri. - Ahmd.) IN THE CESTAT, WEST ZONAL BENCH,

AHMEDABAD [COURT NO. II] Shri B.S.V. Murthy, Member (T) BHOGILAL

CHHAGULAL & SONS Versus COMMISSIONER OF S.T., AHMEDABAD

► The show cause notice covers the period of 01.04.2016 to 31.03.2017. The

show cause notice has been issued on 22.10.2021. Thus, the show cause notice

has invoked the extended period of limitation. The extended period of

limitation cannot be invoked in the present case since there is no suppression,

willful misstatement on the part of the appellant. There is no question of

suppression or willful misstatement by the ap~cause notice

has entirely failed to make out any case of supf1I.rt~~,'. isstatement on

es=so s. -2h,
' vi "•'
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the part of the appellant. The show cause notice is liable to be dropped on this

ground .also.

► The Show Cause Notice has not given any reason whatsoever for imposing the

penalty under Section 78 of the Act. The show cause notice merely alleging

badly that there is suppression on the part of the Appellant. The present show

cause notice has not brought any evidence/ fact which can establish that the

appellant has suppressed anything from the department. Hence no case has

been made out on the ground of suppression of facts or willful misstatement of

facts with the intention to evade the payment of service tax. Hence, the present

case is not the case of fraud, suppression, willful misstatement of facts, etc.

Hence, penalty under section 78 of the Act cannot be imposed. The show cause

notice is liable to be dropped on this ground also. Further, the Appellant is

entitled to entertain the belief that there activities were not taxable. That cannot

be treated as suppression from the department. The Appellant rely on Hon'ble

Gujarat High Court decision in case of Steel Cast Ltd. 2011 (21) STR 500

(Guj).
► Penalty under Section 77 is not imposable since there is no short payment of

service tax. As per the merits of the case, the Appellant is not liable for

payment of Service tax. They rely on the various judgements of Hon'ble

Courts and Tribunal.

6. Personal Hearing in the case was held on 18.08.2023. Shri Vipul Khandhar,

Chartered Accountant, appeared for personal hearing on behalf of the appellant. He

reiterated the submissions made in the appeal memorandum and in the additional

submissions which were handed over at the time of personal hearing. He also

submitted that the services provided by the appellant are in relation to transportation

of Milk which is exempt under Sr. No. 20(1) of the Mega Exemption Notification

25/2012-ST. However, the adjudicating authority has passed the impugned order

merely on the basis of income tax data without any verification. He requested to set

aside the impugned order or to remand the matter back to the adjudicating authority.

6.1 On account of change in appellate authority personal hearing was again

scheduled on 13.10.2023. Shri Vipul Khandhar, Chartered Accountant, appeared for

personal hearing on behalf of the appellant. He reiterated the contents of the written

submission and requested to allow their appeal.
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7. I have carefully gone through the facts of the case available on record, grounds

of appeal in the appeal memorandum, oral submissions made during personal
hearing, additional written submissions, the impugned order passed by the

adjudicating authority and other case records. The issue before me for decision in the

present appeal is whether the demand of service tax amounting to Rs. 54,58,211/­

confirmed under proviso to Section 73 (1) of Finance Act, 1994 alongwith interest,

and penalties vide the impugned order passed by the adjudicating authority in the

facts and circumstances of the case is legal and proper or otherwise. The demand

pertains to the period F.Y. 2016-17.

8. From the submissions made by the appellant it is observed that the appellant is

a Proprietorship firm engaged in providing services by way of "Transportation of

Goods i.e. Milk" to various dairy farms during the period F.Y. 2016-17. They have

claimed that their services of Milk Transportation amounting to Rs. 3,63,88,070/­

stands exempted from Service Tax in terms of Sr. No. 21 (d) of Notification

No.25/2012-ST dated 20.06.2012.

9. On going through the impugned order, I find that the adjudicating authority has

recorded at Para-27 ofthe impugned order that:

"27. I find that the noticee has not provided any bills, consignment notes,

payment receipts, agreements and contracts. The Income Tax Return

submitted by the noticee does not indicate that the noticee is having any

specific income pertaining to transportation and just indicates that it is a

gross contract income. The Balance Sheet & Profit & Loss Account of the

noticeefor 2016-17, also suggest that the income is "Gross Contract Income".

The noticee themselves proclaiming that they are engaged in transportation of

milk, in itselfis not enough to justify the exemption claimed by them. The

noticee should have provided the entire set of bills/invoices, tenders,

agreements, contracts, ledgers, consignment notes and all other documentary

evidence pertaining to the services provided by them to justify their claim. As

such, I find that the noticee has not submitted the entire details ofservice

recipients, Contracts, Agreements, Bills/Invoices, Consignment Notes, Lorry

Receipts, Payment Receipts, Ledgers etc. to establish that Jh[ service tax

liability pertains to transportation ofMilk. ~J:ifi.~at the

noticee has not been able tojustify with conclusive d4rsr. :·t·n_·i~~lr.~"ev.~?l.-'.n e that
'C ... /'(;"'-W.Jrjl/1 ~-- & "

s &#, ·Gs
. ""' . ,,
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the gross transport income indicated by them in their Income Tax returnfor

2016-17, is eligible for exemption under SI No. 21 of the Notification No.

25/2012-Service Tax dated 20.06.2012."

9.1 Further, the adjudicating authority has referred to Sr. No. 2 ofNotification No.

30/2012-ST dated 20.06.2012 wherein it prescribes the service tax is to be paid in

percentage by whom in certain services and recorded at Para 28 of the impugned

order that:

"28 it is amply clear that when taxable service provided by a goods transport

agency in respect of transportation ofgoods by road, entities falling under above

categories are liable to pay service tax under reverse charge mechanism. However,

the services provided to individuals, GTA etc. by the GTA are not covered by this

Notification. The said noticee has not submitted the entire details of service

recipients... ....the number ofvehicles owned by them, the number ofvehicles rented

by them, the number ofvehicles given on rent by them, etc. For example, in Form

26AS (F.Y. 2016-17) ofthe noticee submitted by them, TDS deduction by Mis. Gokul

Agri International Ltd. is visible, but the noticee has not submitted any. supportive

documents like Contract, Invoices, Consignment Notes, Payment Receipts, Ledger

Account ofMis. Gokul Agri International Ltd. etc. The noticee should have provided

the documents. and data to justify that they are not liable to Service lax on the

Transportation services, ifany, provided by them. Further, in absence ofany data,

consignment notes, LRs or any specific clarification, no exemption from Service tax

can be accorded to them for other recipients. Hence, the noticee is liable to pay

service tax on the income earned by themfor providing transport services. "

10. The appellant have strongly contended that during the period F.Y. 2016-17

they have provided services related to 'Transportation ofMilk by Road' which merits

exemption from Service Tax in terms of Notification No. 25/2012-ST dated

20.06.2012. In the P&L Ale, they have shown income of Rs. 1,74,451/- under

commission income and Rs. 3,63,88,070/- under Gross Contract Income. They claim

that their services of Milk Transportation amounting to Rs. 3,63,88,070/- stands

exempted from Service Tax. However, they could not produced relevant documents

evidencing that the amount of Rs.3,63,88,070/- pertains to income received from

'GTA Services' rendered for transportation of Milk. As per Form-26 AS they have

also provided services to Mis. Gokul Agri International Ltd and it appears that the

service rendered was not in respect of transportati " :. evidence was
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produced to this effect. Further, they also failed to submit a reconciliation statement

for the F.Y. 2016-17, showing the bifurcation of exempted income as claimed under

said notification; commission income and GTA service income rendered where the
25% liability under RCM lies on them. In absence of any documentary evidence like

consignment notes, contracts regarding 'GTA Service' the claim ofthe appellant does

not merit acceptance.

11. Accordingly, I find that the matter needs detailed examination to verify the

eligibility of exemption claimed by the appellant. Hence, I am of the considered view

that in the interest ofjustice, the matter needs to be remanded back to the adjudicating

authority for detailed verification ofdocuments.

12. I, therefore, set aside the impugned order and remand the matter back to the
¢

adjudicating authority for de-novo adjudication. The adjudicating authority should

consider the facts of the case and the submissions of the. appellant and issue a

reasoned speaking order after following the principles ofnatural justice.

13. sfta marraf ft?sf a Rqzrl 3qia@fat star?
The appeal filed by the appellant stands disposed of in above terms.

7,(f)a/Attested :

3ae
a7 +7R
3reflerars (erfea
fl #tgrl,narara

By REGD/SPEED POST AID

To,
Mis Sureshbhai Laxmanbhai Chaudhary,
Opp. Dudhsagar Dairy,
Highway, Mehsana, Gujarat-384002
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Copy to:

1. The Principal ChiefCommissioner, CGST and Central Excise, Ahmedabad.

2. The Commissioner, CGST and Central Excise, Gandhinagar

3. The Joint Commissioner, CGST & CEX, Gandhinagar Commissionerate.

4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, forpublication of

OIA on website.
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,5.Guard file.

6. PA File.
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