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Any person aggrieved by this Order-in-Appeal may file an appeal or revision

application, as the one may be against such order, to the appropriate authority in the
following way.

HRA GIHIT AT AUE T SaET:-

Revision application to Government of India:

(1) et SeaTe o aad, 1994 6 &R @ = 9qrg T qHal & 91X | Qo g o
ST-GTRT % TAHT ILeqeh o Siavid QaOenT e srefi i, W e, B d= e, TIW%%TFT
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944

in respect of the following case, governed by first proviso to sub-section (1) of Section-
35ibid : -

@) =R e f g F A § o GE gt am & B aueni a1 v sRem § ar
U & oY HOSHITC § HTer & S g¢ Wt &, A7 Rt o mie a7 woeR & =g ag Fhedt e &
7 Rl AUSRITX g1 HIS T TTehaT o S g5 &l

In case of any loss of goods where the loss occur in transit from a factory toa
warehouse or to another factory or from one warehouse to another g:athe cQuUIse
of processing of the goods in a warehouse or in storage whether Lo
warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(m =l goF F g ﬁrqiaru‘wm 3 TG (YT AT YT 1) ata v = 9ma g

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(=) dﬁwmzﬁmw%w%ﬁmvﬁe@éﬁzmﬁﬂé%sﬁﬁmﬂﬁw
T U I o qariee omgeh, T % g1y 9Tid v €9 qX A7 918 § & srfefRaw (7 2) 1998
T 109 g Rgw vy T En

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2)  FwiT SATET e (rdiw) Fammast, 2001 F g 9 & sigva R yor dear g8 § v
sfaat 7, JfSq sweer & wia snesr INq fAts & O 79 % davge-snesr @ i smeer it Si-ar
afaat F ary SR sraew BFar ST =nfgwl Swe wryr wrar ¥ @7 ged T & siata oo 35-3 #
et 6t 3 AT & aga & 97 SR-6 =T hi i ot g SRyl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each cf the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(8) TS MG & WIY STg] Herd Thil U oI1E ©9 IT IqY HH Fral ©94 200/~ 6 ST Hr
ST 3T STl U U 19 o SITaT g1 af 1000 /- it his ST i Sirq)

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

HIT g, Frald ST {eF Td 94T H< srfiefter =marfaereor & wia srfien-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal. -

(1)  Hwira ScITae {[ea STiarmam, 1944 &t e 35-d1/35-3 & eiaiia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SoeTRE Tiegs ¥ aa1g Aga ¥ awrar @ adfier, onfiey ¥ " # 9 e, wa
AT o Td AR e =amariaener (Reee) ft afsm &efla e, agwemere § 2nd arer,
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To the west regional bench of Clistoms, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in ‘E{ruphc'éte in form EA-

3 as prescribed under Rule 6 of Central Excise(Appeal) lﬁes ~B00: &" shall be
accompanied against (one which at least should be aceompamed b \a fee of
" Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of dlfty /. pé%gb/‘jdemand /

refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac res\pecﬁve v A e form of
crossed bank draft in favour of Asstt. Registar of a branc \f\any"’nommate public
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) T 5 R F FE G ST T HATIL graT § AT el o e 3 forg B w1 g s
éﬂﬁﬁﬁmwmﬁqwmﬂ%@%@ﬁﬁiﬁmﬁﬁmﬁﬁﬁ%ﬁmﬂmﬁﬁm
STRTRIeROT ST TR STV AT s AT Y T ATSEH foharT STTaT § |

In case of the order covers a number of order-in-Original, fee for each O.L.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) TR go SR 1970 AT HORE i AggEr -1 F sita e fi srgam 9w
S AT GEARET AR ot ST 3 emder § F ok Y T WO F 6.50 49 ;0 AT
q[ee Teehe T 2T ATRY | _

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under-
scheduled-I item of the court fee Act, 1975 as amended.

(5) =7 S ST T Sy e ey arer Rt A A oY e SRiSa AT Sirar § S s
9m,ﬁﬂwwqéﬁmmmﬁvﬁvmm@mﬂ%@r)ﬁw, 1982 # f™Rfga gl

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T e, e SeqTed e U AT srfiete i (feee) W wia IdiT 3 "
3 i (Demand) T3 5 (Penalty) T 10% T& STHT FXAT e §1 grerifen, sifgenaw T S0
10 %3S ¥9C &1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

el IEqTE S ST AATRT 3 ST, QTS BT haied 1 AT (Duty Demanded)|
(1) s (Section) 11D % dga Feiia T,
(2) g e e HiZE AR,
(3) e HiRe et 3 Raw 6 % aga 37 Ui

a1 g o * iR e ¥ et e ST S e S e arfger e forg g and e e
T Bl

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
- pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iliy amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) ?{Hm%&r%wﬁmmfamw%waaﬁQﬁwwwﬁmmﬁaﬁag‘rzﬁﬁmﬁmw
& % 10% Wm&ﬁtaﬁ%@rmﬁaﬁﬁ@wm% 10% RraTe < T ST TRl )

In view of above, an appeal against this order shall lie before_the Tribunal on
payment of 10% of the duty demanded where duty or duty and pEnally érgs}n dispute,

) "i‘;(\ ‘:d"’-“"/.

or penalty, where penalty alone is in dispute.” 4
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F. No. GAPPL/COM/STP/2318/2023

NI TS/ ORDER-IN-APPEAL

The present appeal has been filed by M/s Sureshbhai Laxmanbhai Chaudhary,
Opp.-Dudhsagar Dairy, Highway, Mehsana, Gujarat-384002 [hereinafter referred to
as “the appellant”] against Order in Original No. AHM-CEX-003-JC-SP-012-22-23
dated 02.02.2023 [hereinafter referred to as “the impugned order”] passed by the
Joint Commissioner, CGST & Central Excise, Gandhinagar Commissionerate

[hereinafter referred to as “the adjudicating authority”].

2. Briefly stated, the facts of the case are that the appellant were holding PAN No.
ACUPCT7803K and were not registered under Service Tax. As per information in
respect of unregistered taxpayers received through preventive section, it was
observed that during the period F.Y. 2016-17, the appellant had earned substantial
service income but had neither obtained service tax registration nor paid service tax
thereon. Accordihgly, in order to verify the said discrepancy, the jurisdictional Office
issued letter dated 17.09.2021 and email dated 25 .08.2021, 17.09.2021 & 02.10.2021
to the appellant calling for the details of services provided during the period F.Y.
2016-17. However no reply was submitted. Personal Hearing for Pre-SCN
Consultation was fixed on 21.10.2021 but they did not appear. However, they had
submitted that they were carrying out the transportation milk, which is an exempted
service. The jurisdictional officers considering the services provided by the appellant
during the relevant period as taxable under Section‘ 65 B (44) of the Finance Act,
1994 determined the Service Tax liability for the F.Y. 2016-17 on the basis of value
of “Sales of Services’ under Sales/Gross Receipts fiom Services (Value from ITR)

and Form 26AS as details below :

Sr. | Period Differential Taxable Value as | Rate of Service Service Tax

No. | (F.Y) per Income Tax Data (in Rs.) | Tax incl. Cess payable but not
‘ ] paid (in Rs.)

1. 12016-17 3,63,88,070/- 15% 54,58,211/-

3. The appellant was issued Show Cause Notice No.
GEXCOM/ADJIN/ST/ADC/1380/2021-ADIN dated 22.10.2021 (in short SCN)
proposing to demand and recover Service Tax amounting to Rs. 54,58,211/- under
proviso to Section 73 (1) of Finance Act, 1994 along with interest under Section 75

tym jons 77(1)(a),

of the Act. The SCN also proposed 1mposmon of penal




~ F. No. GAPPL/COM/STP/2318/2023

4.  The said SCN was adjudicated vide the impugned order wherein :

e Service Tax demand of Rs. 54,58,211/- was confirmed under Section 73(1) of the

Finance Act? 1994 alongwith interest under Section 75 of the Finance Act, 1994.

e Penalty of Rs.10,000/- was imposed under Section 77(1)(a) of the Finance Act,

1994.

o Penalty of Rs.10,000/- was imposed under Section 77 (1) (c) of the Finance Act,

1994.

s Penalty of Rs.10,000/- was imposed under Section 77(2) of the Finance Act,

1994.

e Penalty of Rs. 54,58,211/- was imposed under Section 78 (1) of the Finance

Act, 1994 with option for reduced penalty in terms of clause (ii).

5.  Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

» The appellant was providing transportation services in the name of M/s. Astha

Excel Services as a transporter of milk by road. Being transporter, the appellant

was liable for service tax as under:

Goods transport freight for single consignee up to Rs.750 and for single
vehicle up to Rs.1500 is exempt.

Goods transport Agency has been defined as “any person who provides
service in relation to transport of goods by road and issues consignment
note by whatever name called.”

Service tax has to be paid only on 25% of the gross amount paid to the
Géods Transport Agency. For gross amount, octroi is not taken in
account. | .

The tax is payable on reverse charge basis by consignor or consignee
who ever pays the fre;ight,' if the consignor or the consignee is factory,
registered society, co-operative society, registered dealer, body
corporate, partnership firm, LLP and association of persons.

If the goods transport agency has charged service tax then no service tax

is payable by consignor or consignee.

Page 5 of 11




F. No. GAPPL/COM/STP/2318/2023

They contended that the transporter was liable for.service tax @25% on the

value of service prdvided and also the value on which the service recipient had

not paid service tax under RCM provision.

They further submitted that Ser'ial No 21 of the Notification No 25/2012 dated
20.06.2012 provides for an exemption for services provided by Goods Transport
Agency, by way of transport of goods carriage. The department has not taken
into factual details that the appellant was providing exempt service as per serial
no. 21(d) of Notification No0.25/2012-ST dated 20.06.2012 and raised the

demand which is not justifiable at all.

They relied on the following judgements of Hon’ble Tribunals:

o 2013 (31) S.T.R. 673 (Tri. - Bang.) IN THE CESTAT, SOUTH ZONAL BENCH,
BANGALORE S/Shri M.V. Ravindran, Member (J) and P. Karthikeyan, Member (T)
REGIONAL MANAGER, TOBACCO BOARD Versus COMMR. OF C. EX., MYSORE

e 2010 (20) S.T.R. 789 (Tri. - Mumbai) IN THE CESTAT, WEST ZONAL BENCH,
MUMBALI Shri Ashok Jindal, Member (J) ANVIL CAPITAL MANAGEMENT (P) LTD.
Versus COMMR. OF S.T., MUMBAI

e 2010 (19) S.T.R. 242 (Tri. - Ahmd) IN THE CESTAT, WEST ZONAIL BENCH,
AHMEDABAD [COURT NO. II] Shri Ashok Jindal, Member (J) COMMISSIONER O
SERVICE TAX, AHMEDABAD Versus PURNI ADS. PVT. LTD.

. 2009 (16) S.T.R. 63 (Tri. - Chennai) IN THE CESTAT, SOUTH ZONAL BENCH,
CHENNAI Ms. Jyoti Balasundaram, Vice-President and Shri P. Karthikeyan, Member
(T) SIFY TECHNOLOGIES LTD. Versus COMMISSIONER OF SERVICE TAX,
CHENNALI

e 2013 (30) S.T.R. 62 (Tri. - Ahmd) IN THE CESTAT, WEST ZONAL BENCH,
AHMEDABAD [COURT NO. II] Shri B.S.V. Murthy, Member (T) BHOGILAL
CHHAGULAL & SONS Versus COMMISSIONER OF §.T., AHMEDABAD

> The show cause notice covers the period of 01.04.2016 to 31.03.2017. The
show cause notice has been issued on 22.10.2021. Thus, the show cause notice
has invoked the extended period of limitation. The extended period of
limitation cannot be invoked in the present case since there is no suppression,

willful misstatement on the part of the appellant. There is no question of

-

$
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suppression or willful misstatement by the ap?agaﬁﬂhgzsh w cause notice
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gisstatement on
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the part of the appellant. The show cause notice is liable to be dropped on this
ground .also.

» The Show Cause Notice has not given any reason whatsoever for imposing the
penalty under Section 78 of the Act. The show cause notice merely alleging
badly that there is suppression on the part of the Appellant. The present show
cause notice has not brought any evidence/ fact which can establish that the
appellant has suppressed anythiﬁg from the department. Hence no case has -
been made out on .the ground of suppression of facts or willful misstatement of
facts with the intention to evade the payment of service tax. Hence, the present
case is not the case of fraud, suppression, willful misstatement of facts, etc.
Hence, penalty under section 78 of the Act cannot be imposed. The show cause
notice is liable to be dropped on this ground also. Further, the Appellant is

" entitled to entertain the belief that there activities were not taxable. That cannot
be treated as suppressidn from the department. The Appellant rely on Hon'ble
Gujarat High Court decision in case of Steel Cast Ltd. 2011 (21) STR 500
(Guj). ’

> Penalty under Section 77 is not imposable since there is no short payment of
service tax. As per the merits of the case, the Appellant is not liable for
payment of Service tax. They rely on the various judgements of Hon’ble

Courts and Tribunal.

6.  Personal Hearing in the case was held on 18.08.2023. Shri Vipul Khandhar,
Chartered Accountant, appeared for personal hearing on behalf of the appellant. He
reiterated the submissions made in the appeal memorandum and in the additional
submissions which were handed over at the time of personal hearing. He also
submitted that the services provided by the appellant are in relation to transportation
of Milk which is exempt under- Sr. No. 20(I) of the Mega Exemption Notification
25/2012-ST. However, the adjudicating authority has passed the impugned order
merely on the basis of income tax data without any verification. He requested to set

aside the impugned order or to remand the matter back to the adjudicating authority.

6.1 On account of change in appellate authority personal hearing was again |
scheduled on 13.10.2023. Shri Vipul Khandhar, Chartered Accountant, appeared for
personal hearing on behalf of the appellant. He reiterated the contents of the written
submission and requested to allow their appeal.
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F. No. GAPPL/COM/STP/2318/2023

7. I have carefully gone through the facts of the case available on record, grounds
of appeal in the appeal memorandum, oral submissions made during personal

hearing, additional written submissions, the impugned order passed by the

adjudicating authority and other case records. The issue before me for decision in the

present appeal is whether the demand of service tax amounting to Rs. 54,58,211/-
confirmed under proviso to Section 73 (1) of Finance Act, 1994 alongwith interest,
and penalties vide the ‘impugned order passed by the adjudicating authority in the
facts and circumstances of the case is legal and proper or otherwise. The demand

pertains to the period F.Y. 2016-17.

8.  From the submissions made by the appellant it is observed that the appellant is
a Proprietorship firm engaged in pro.viding services by way of “Transportation of
Goods i.e. Milk” to various dairy farms during the period F.Y. 2016-17. They have
claimed that their services of Milk Transportation amounting to Rs. 3,63,88,070/-

stands exempted from Service Tax in terms of Sr. No. 21 (d) of Notification
No0.25/2012-ST dated 20.06.2012.

9. On going through the impugned order, I find that the adjudicating authority has

recorded at Para-27 of the impﬁgned order that :
“27. I find that the noticee has not provided any bills, consignment notes,
payment receipts, agreements and contracts. The Income Tax Return
submitted by the noticee does not indicate that the noticee is having any
specific income pertaining fo transportation and just indicates that it is a
gross contract income. The Balance Sheet & Profit & Loss Account of the
noticee for 2016-17, also suggest that the income is "Gross Contract Income”.
The noticee themselves proclaiming that they are engaged in transportation of
milk, in itself is not enough to justify the exemption claimed by them. The
noticee should have provided the entire set of bills/invoices, tenders,
agreements, contracts, ledgers, consignment notes and all other documentary
evidence pertaining to the services provided by them to justify their claim. As
such, I find that the noticee has not submitted the entire details of service
recipients, Contracts, Agreements, Bills/Invoices, Consignment 'Notes, Lorry
Receipts, Payment Receipts, Ledgers etc. to establish that jhe service tax

A us?*alz,,... (%Zz\ hat the

32 "ﬁ‘v’:ﬁ

noticee has not been able to justify with conclusive a’c{ enﬁz‘g" IR evzden e that
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the gross transport income indicated by them in their Income Tax return for
2016-17, is eligible for exemption under SI. No. 21 of the Notification No.
25/2012-Service Tax dated 20.06.2012.”

9.1 Further, the adjudicating authority has referred to Sr. No. 2 of Notification No.
30/2012-ST dated 20.06.2012 wherein it prescribes the service tax is to be paid in
percentage by whom in certain services and recorded at Para 28 of the impugned
order that : ' |
“28. ......... it is amply clear that when taxable service provided by a goods transport
agency in respect of transportation of goods by road, entities falling under above
categories are liable to pay service tax under reverse charge mechanism. However,
the services provided to individuals, GTA elc. by the GTA are not covered by this
Notification. The said noticee has not submitted the entire details of service
recipients.......the number of vehicles owned by them, the number of vehicles rented
by them, the number of vehicles given on rent by them, etc. For example, in Form
2648 (F.Y. 2016-17) of the noticee submitted by them, TDS deduction by M/s. Gokul
Agri International Ltd. is visible, but the noticee ha; not squitted any. supportive
documents like Contract, Invoices, Consignment Notes, Payment Receipts, Ledger
Account of M/s. Gokul Agri International Ltd. etc. The noticee should have provided
the documents. and data to justify that they are not liable to Service tax on the
Transportation services, if any, provided by them. Further, in absence of any data,
consignment notes, LRs or any specific clarification, no exemption from Service tax
can be accorded to theém for other recipients. Hence, Zhe noticee is liable to pay

service tax on the income earned by them for providing transport services.”

10. The appellant have strongly contended that during the period F.Y. 2016-17
they have provided services related to "Transportation of Milk by Road' which merits
exemption from Service Tax in terms of Notification No. 125/2012-ST dated
20.06.2012. In the P&L Alc, théy have shown income of Rs. 1,74,451/- under
commission income‘ and Rs. 3,63,88,070/- .under Gross Contract Income. They claim
that their services of Milk Transportation amounting to Rs. 3,63,88,070/- stands
exempted from Service Tax. However, they could not produced relevant documents
evidencing that the amount of Rs.3,63,88,070/- pertains to income received from
‘GTA Services’ rendered for transportation of Milk. As per Form-26 AS they have
also provided services to MJs. Gokul Agri International Ltd and it appears that the
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produced to this effect. Further, they also failed to submit a reconciliation statement
for the F.Y. 2016—17, showing the bifurcation of exempted income as claimed under
said notification; commission income and GTA service income rendered where the
25% liability under RCM lies on them. In absence of any documentary evidence like
consignment notes, contracts regarding ‘GTA Service’ the claim of the appellant does

not merit acceptance.

11.  Accordingly, I find that the matter needs detailed examination to verify the
eligibility of exemption claimed by the appellant. Hence, I am of the considered view
that in the interest of justice, the matter needs to be remanded back to the adjudicating

authority for detailed verification of documents.

12. 1, therefore, set aside the impugned order fmd remand the matter back to the
adjudicating authority for de-novo adjudication. The adjudicating authority should
consider the facts of the case and the submissions of the appellant and issue a

reasoned speaking order after following the principles of natural justice.

13, STTer hal GTXT &9 ol T2 STd el T RUeTT SUTh adis o T STTaT § |
The appeal filed by the appellant stands disposed of in above terms.

AU/ Attested :

By

IGT TR
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By REGD/SPEED POST A/D

To,

M/s Sureshbhai Laxmanbhai Chaudhary,
Opp. Dudhsagar Dairy,

Highway, Mehsana, Gujarat-384002
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Copy to:

1.

The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

2. The Commissioner, CGST and Central Excise, Gandhinagar
3. The Joint Commissioner, CGST & CEX, Gandhinagar Cominissionerate.
4 The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of
OIA on website.
o5 Guard file. e o i,
/‘2\0 oS W CENrY, ¢ Q\p’
6. PATFile. % & N
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